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FACT SHEET
FEDERAL BILLS THAT THREATEN LOCAL GOVERNMENT CONTROL OVER WIRELESS FACILITIES
October 5, 2023

Many federal bills being fast-tracked through the House and Senate represent an unprecedented consolidation of power at the federal level in favor of the wireless industry and threaten to take away local government control over wireless permitting.  They run contrary to the rule of law, threatening to undermine federal statutes such as the Telecommunications Act of 1996 (TCA), the National Environment Policy Act (NEPA) and the National Historic Preservation Act (NHPA), and court decisions and precedent, that otherwise protect the public and the environment. The National Call for Safe Technology is a coalition of over 100 organizations and individuals advocating for safe and responsible deployment of technology that preserves human health and the environment.

There are over 50 bills (see fact sheets and spreadsheet in footnote),[footnoteRef:1] primary among these are: [1:  See https://ehtrust.org/congress/; fact sheets at https://ehtrust.org/wp-content/uploads/Federal-Bills-Promoting-Wireless-Proliferationehtrust.org-Sept-5-1.pdf; spreadsheet of bills with recommendations at https://ehtrust.org/wp-content/uploads/Summary-of-Federal-Bills-Promoting-Bills-ehtrust.org-9-5-23.pdf; fact sheet and video at https://www.americansforresponsibletech.org/stop3557.
] 

· HR3557 American Broadband Deployment Act of 2023: Disapprove 
· Preempts local zoning, gives FCC authority to invalidate local regulations, mandates onerous permitting shot clocks and deemed approved deadlines, undermines collaborative federalism under the TCA (which balances federal and local interests), mandates local gov’t publish denial of application on the same day of the decision (impossible hurdle) that prevents placing “substantial evidence” in the record otherwise required under the TCA to withstand a legal challenge from telecoms.  
· Denies broadband freedom of choice to the consumer, increases special privileges for wireless permitting by forcing approval over consumer objections.  Creates market failure by having the FCC substitute its own judgement for the free market by giving special privileges for wireless, an inferior technology, that many consumers oppose; creates a disincentive for innovation.
· Holds out the promise of bridging the digital divide but not the obligation or metrics to do so.
· Eviscerates decades-old rule of law that telecoms must prove a gap in phone service for federal preemption to apply under the TCA.
· Repeals by implication NEPA and NHPA by eliminating NEPA and NHPA reviews for a large swath of wireless facilities contrary to both laws, and contrary to a major federal case, United Keetoowah v. FCC (2019), requiring such reviews.
· Constitutional flaws:
· Violates 5th Amendment right of due process by viewing it as a regulatory barrier that should be removed, with respect to the public, i.e., no notice, no hearing, no consent sought or required.
· Violates Commerce Clause (Art. 1, Sec. 8, Cl. 3) (a) by interfering with, and creating shot clock and deemed approved deadlines that conflict with, local governments’ codes over health, life and safety and open government laws that require adequate notice, time and deliberation for decisions to be rendered, and (b) by not providing the public the choice of abstaining, but forcing the public to partake in the commerce activity, and suffer the consequences, whether or not they subscribe to that activity, e.g., having a wireless facility in one’s front yard even if not subscribing to the wireless service, yet forcibly exposed to an ugly, radiating facility, that is energy consumptive, environmentally damaging and property devaluing.
· Violates the 5th Amendment right to just compensation by stripping private rights of ownership without just compensation by authorizing radiation to be emitted from a wireless facility that invades a property owner’s property-based right to exclude.  




· HR4141 Broadband for Americans through Responsible Streamlining (BARS) Act: Disapprove 
· Eliminates NEPA and NHPA reviews for a large swath of wireless facilities contrary to the rule of law, and contrary to a landmark federal case, United Keetoowah v. FCC (2019), requiring such reviews.
· HR3293 Expediting Federal Broadband Deployment Reviews Act: Disapprove
· Establishes a “strikeforce” to compel compliance to construct wireless facilities on federal lands (national parks, forests, monuments, etc.), even over local objections to their irresponsible deployment.
· S2018 compels wireless deployment in national parks creating forest fire hazard: Disapprove

The following bills are a race to the bottom, (1) to lower the minimum standard of broadband service from the current 100/100 Mbps download and upload speeds to 100/20 Mbps because wireless’ inferior capacity cannot easily support even mildly faster speeds, and (2) to redirect federal BEAD funding grants from robust (fiber) to inferior (wireless) applications, thereby allowing funding for slower networks, fostering a disincentive for innovation.

· HR3216 / S130 Rural Internet Improvement Act of 2023; HR3964 Rural Broadband Modernization Act: Approve only with amendment
· Amend to a minimum standard of 100/100 Mbps, with broadband being a wired connection.
· HR3565 Spectrum Auction Reauthorization Act of 2023: Approve only with amendment
· Funds removal of equipment produced by entities deemed to pose a national security risk (“rip and replace”).  Fails to limit replacement with, e.g., functionally equivalent equipment, power levels, size and number of units.  Should not be used to bypass local wireless permitting rules or NEPA or NHPA reviews.
· Amend Title IX to minimum broadband speed standard of 100/100 Mbps, with broadband being a wired connection. Add that equipment replacement must be (a) substantially the same in function, power levels, size, number of units [etc.] and (b) subject to NEPA and NHPA compliance.

https://www.TheNationalCall.org; hello@thenationalcall.org
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