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FEDERAL BILLS THAT THREATEN LOCAL GOVERNMENT CONTROL
OVER WIRELESS FACILITIES 
9-20-23

A number of federal bills being fast-tracked through the House and Senate represents an unprecedented consolidation of power at the federal level in favor of the wireless industry and threaten to take away local government control over wireless permitting.  With surgical precision, these bills run contrary to the rule of law, threatening to undermine current federal statutes and important federal court decisions and precedent that otherwise protect the public and the environment.

There are over 50 bills (see fact sheets and spreadsheet in footnote),[footnoteRef:1] primary among these are: [1:  See https://ehtrust.org/congress/; see also fact sheets at https://ehtrust.org/wp-content/uploads/Federal-Bills-Promoting-Wireless-Proliferationehtrust.org-Sept-5-1.pdf; see also full spreadsheet of the bills with recommendations at https://ehtrust.org/wp-content/uploads/Summary-of-Federal-Bills-Promoting-Bills-ehtrust.org-9-5-23.pdf.  In one instance, the Energy & Commerce Committee in the House passed 7 pro-industry bills out of Committee on the same day on May 24, 2023, https://energycommerce.house.gov/posts/e-and-c-advances-seven-bills-to-close-the-digital-divide-and-improve-american-leadership-in-wireless-communications.] 


· HR3557 American Broadband Deployment Act of 2023[footnoteRef:2]: Oppose in its entirety [2:  https://www.congress.gov/bill/118th-congress/house-bill/3557; see also fact sheet and video at https://www.americansforresponsibletech.org/stop3557.] 

· HR4141 Broadband for Americans through Responsible Streamlining (BARS) Act[footnoteRef:3]; Oppose in its entirety [3:  https://www.congress.gov/bill/118th-congress/house-bill/4141] 

· HR3293 Expediting Federal Broadband Deployment Reviews Act establishes a “strikeforce” to compel compliance to construct wireless facilities, even over local objections to their irresponsible deployment: Oppose in its entirety
· HR 3565 Spectrum Auction Reauthorizing Act.  Approve only with amendments
· Amend Title IX by setting a minimum broadband speed standard of 100 Mbps download and upload.
· Add that equipment replacement must be substantially the same in function, power levels and number and size of units of equipment.
· Add that replacement equipment will be subject to compliance with NEPA and NHPA. 

Bills that are a race to the bottom, to lower the standard of broadband service to the public from 100/100 Mbps download and upload speeds to 100/20 Mbps because wireless’ inferior capacity apparently cannot easily support even the mildly faster speeds: Amend to a minimum standard of 100/100 Mbps symmetrical speeds.  Those bills are:
· HR3565 Spectrum Auction Reauthorization Act of 2023
· HR3216 / S130 Rural Internet Improvement Act of 2023
· HR3964 Rural Broadband Modernization Act

General Recommended Solutions
· Hold Congressional hearings to hear directly from the public, rather than the telecoms, about what they have to say about the irresponsible deployment of wireless facilities in their communities.  For instance, the message is clear, so far, from about 2 million NYC residents, especially those who are the face of the digital divide, THEY DON’T WANT 5G TOWERS AND THEY DON’T NEED THEM!
· Preserve and underscore rights of due process to notice, hearings, and consent, and that they shall not be abridged.
· “Fund the EPA to establish a federal program for nationwide RF measurements, environmental monitoring, oversight and compliance.” [footnoteRef:4]  (The EPA was defunded in 1996 when the Telecommunications Act was enacted, and no federal agency is responsible for reviewing any of the foregoing with respect to biological effects.) [4:  https://ehtrust.org/congress/] 

· “Exercise Congressional oversight authority over FCC and its lack of compliance with the DC Circuit order”[footnoteRef:5] to review its outdated 1996 wireless emission guidelines and long term effects, including on children and the environment.[footnoteRef:6] [5:  Id.]  [6:  (Environmental Health Trust, et al v FCC (2021] 

· Bolster the benefits of wired broadband (e.g. cable, fiber optics) to really bridge the digital divide which, comparead to wireless networks, is more high-speed, affordable and secure.

The problems with HR3557 and HR4141 are:

1. HR3557 preempts state and local regulations and expressly prohibits moratoria, the very vehicle by which communities in the U.S. have expressed their opposition to the irresponsible placement of wireless facilities in their communities.  This will eliminate the people’s voice.

2. HR4141 virtually eliminates federal environmental and historical preservation reviews on a wide range of wireless facilities; HR3557 contains identical language.  In effect, these bills threaten to overturn the National Environmental Policy Act (NEPA) and the National Historic Preservation Act (NHPA).  These bills would push through wireless facilities anywhere and everywhere.  

3. These bills override a 2019 major court decision by the DC Circuit Court of Appeals which ruled against the FCC when the FCC attempted to exclude 5G technology from environmental and historical preservation reviews.  United Keetoowah Band of Cherokee Indians v FCC (representing about 20 tribes).[footnoteRef:7]  Those reviews are now required by law, but these bills will eliminate them. [7:  See notice: https://www.ukb-nsn.gov/post/ukb-wins-critical-case-against-fcc-5g-deployment.  See also: https://ehtrust.org/federal-court-overturns-fcc-order-which-bypassed-environmental-review-for-5g-small-cell-wireless/.] 


4. HR 3557 overrides case law in the Second Circuit (and many other Circuits, for decades), which requires that, in order for federal preemption to apply, a telecom carrier has the burden to prove a gap in phone service and that it is using the least intrusive means to fill that gap.  Instead, these bills cede power to the telecoms, to identify, at their sole discretion, where there is a potential need for capacity for future demands, without documentary evidence.  The problem is that the telecoms treat this information as proprietary.  As these are kept secret from the public, there is no accountability and telecoms may determine whether and where wireless facilities are built, in their sole discretion, removing local democracy from the process.  

a. In light of such refusal or failure to provide documentary evidence to substantiate capacity need, why would we allow federal preemption for telecoms on public rights of way?
b. These bills will have a direct adverse impact on communities.  For instance, in New York these bills would overturn a federal court decision that sustained the denial of wireless facilities because the telecom carrier could not prove a gap in phone service otherwise required under the Telecommunications Act of 1996 (TCA); Extenet v. Flower Hill (EDNY 2022);[footnoteRef:8] [8:  ExteNet Sys. v. Vill. of Flower Hill, No. 19-CV-5588-FB-VMS, 9 (E.D.N.Y. Jul. 29, 2022), 2022 WL 3019650,  https://casetext.com/case/extenet-sys-v-vill-of-flower-hill; see also, https://ehtrust.org/flowerhillny/.] 


5. In addition, HR3557 would massively expand federal authority while removing states' rights and local control: 

a. Preemption of local zoning: Forces local governments to rubber-stamp virtually all applications for wireless or telecommunications facilities and, if they don't rubber-stamp, the facilities would be built without a permit;
b. Mandates onerous permit shot clocks and deemed approved deadlines;
c. Eliminates the balance of federal and local interests (collaborative federalism) under the TCA;
d. Forces local governments to allow antennas on any structure that could support an antenna in a massive expansion of "6409 preemption;"
e. Gives FCC authority to invalidate local government legislation and regulation.
f. Cable preemption: Preempts local authority in granting permission to build cable networks. Once an application is granted, it almost never expires.
g. Mandates the publication of a local government’s denial of wireless facility applications on the same day the decision is rendered, an impossible hurdle for local government to meet, as they must include “substantial evidence” in the record under the TCA to withstand a legal challenge to their decision. Without such evidence in the record, telecoms can have that decision overturned.

6. These bills subvert the free and competitive markets and deny the public broadband freedom of choice by giving special privileges, such as unfettered access to public lands and public rights-of-way, to wireless, an inferior service.  Former FCC Chairman, Tom Wheeler pointed to already existing state laws in his testimony to Congress in March 2021 that, “[f]or too long there have existed anti-competition, anti-consumer state laws that prohibit local governments, public-private partnerships and cooperatives from delivering broadband service. These laws were passed by state legislatures and have had the effects of denying the benefits of competition to citizens.”[footnoteRef:9]  HR3557 and HR4141 increase special privileges for wireless deployments. [9:  Tom Wheeler’s Testimony to Congress, https://energycommerce.house.gov/sites/democrats.energycommerce.house.gov/files/documents/Witness%20Testimony_Wheeler_FC_2021.03.22.pdf. ] 


7. Most important is the evisceration of the constitutional right of due process – including the public’s right to notice and to petition the government. What are the regulatory barriers that the telecoms want to eliminate?  Apparently, the public’s right to due process under the 1st, 4th, 5th, 7th and 14th Amendments to the U.S. Constitution.  The rationale for these bills is that our constitutional rights are viewed as regulatory barriers that should be removed, i.e., no notice, no hearing, no consent sought or required.

8. Other bills that have passed out of the House Energy and Commerce Committee and other committees, work synergistically to take away local control and mandate a lower minimum standard of broadband service.  There will be an unprecedented consolidation of control, centralized in an agency, the FCC, that is known to be captured by the wireless industry, meaning that FCC policies are essentially dictated by industry without regard for the public.[footnoteRef:10] [10:    “Environmental Procedures at the FCC: A Case Study in Corporate Capture,” Erica Rosenberg, former FCC attorney, Dec 2022, https://doi.org/10.1080/00139157.2022.2131190.

  "Captured Agency" by Norm Alster, https://ethics.harvard.edu/files/center-for-ethics/files/capturedagency_alster.pdf. 

 “The FCC is Supposed to Protect the Environment.  It Doesn’t.” ProPublica, May 2023, https://www.propublica.org/article/fcc-environment-cell-towers-failures?emci=9360893b-ebe8-ed11-8e8b-00224832eb73&emdi=8448fcc6-f1e8-ed11-8e8b-00224832eb73&ceid=8208674.

  “How the FCC Shields Companies from Safety Concerns,” ProPublica, Nov 2022, https://www.propublica.org/article/fcc-5g-wireless-safety-cellphones-risk?utm_source=sailthru&utm_medium=email&utm_campaign=dailynewsletter&utm_content=feature.
] 


9. As to the proffered rationale for these and the other bills to bridge the digital divide, the bills hold out the promise but not the obligation of doing so.   There is no obligation in the bills by industry to bridge the digital divide, making it hollow rhetoric with no evidence.  Expanding wireless will perpetuate and even exacerbate the digital divide, as reported by the U.S. Govt Accountability Office[footnoteRef:11] and the National Digital Inclusion Alliance.[footnoteRef:12] Wireless infrastructure only has a 5-year lifespan, whereas fiber infrastructure has a 50-year lifespan.[footnoteRef:13]  [11:  US Government Accountability Office 2020 Report “FCC Needs Comprehensive Strategic Planning to Guide Its Efforts,” https://www.gao.gov/products/gao-20-468 (p.3). Full report https://www.gao.gov/assets/gao-20-468.pdf 
(p.14).
]  [12:  Testimony of Angela Siefer, Executive Director, National Digital Inclusion Alliance, before the U.S. House of Representatives, Subcommittee on Communications and Technology, Committee on Energy and Commerce, Jan 29, 2020, https://www.congress.gov/116/meeting/house/110416/witnesses/HHRG-116-IF16-Wstate-SieferA-20200129.pdf; testimony video at https://givingcompass.org/nonprofit/national-digital-inclusion-alliance?gclid=CjwKCAjw67ajBhAVEiwA2g_jEMPJ3ET3xWZhbc8lBCH9_FIuP4nXRASue_6oPyMDyvxO9uysvJfELRoC5XgQAvD_BwE at 2:27 and 2:50.]  [13:  https://www.benton.org/blog/how-fixed-wireless-technologies-compare-fiber] 


10. Wireless carries built-in obsolescence, as prior "generations" are sunsetted by industry (to increase future revenue), and new devices and equipment need to be purchased, meaning that low-income New Yorkers who cannot afford to upgrade will continue to be left behind (hence, the digital divide perpetuated).  The solution is wired infranstructure, such as fiber to the premises, which has no built-in obsolescence, and is prioritized by the NTIA and advocated by former FCC Chairman, Tom Wheeler.   

11. Low income communities don’t want an inferior solution being forced on them, and, e.g., in NYC, many such communities don’t want 5G towers.  In the words of NYC residents in such low-income communities who are the face of the digital divide and who are slated for hundreds of 5G towers, they “DON’T WANT THEM AND DON’T NEED THEM.”

OTHER BILLS

Other bills work synergistically with these bills to further undermine local control, many of which are included in a long list of industry bills (at current count, over 50) being floated or fast tracked through Congress,[footnoteRef:14] including the 6 bills that were passed out of the Energy and Commerce Committee, along with HR3557.[footnoteRef:15]  The recommendations for each of those bills are indicated in the footnote below. [footnoteRef:16] [14:  https://ehtrust.org/wp-content/uploads/Summary-of-Federal-Bills-Promoting-Bills-ehtrust.org-9-5-23.pdf.]  [15:  https://energycommerce.house.gov/posts/e-and-c-advances-seven-bills-to-close-the-digital-divide-and-improve-american-leadership-in-wireless-communications
]  [16:  https://ehtrust.org/wp-content/uploads/Summary-of-Federal-Bills-Promoting-Bills-ehtrust.org-9-5-23.pdf.] 


HR3293 Expediting Federal Broadband Deployment Reviews Act establishes a “strikeforce” to purportedly expedite communications facilities approvals (licensed and unlicensed).  Expedited placement is not synonymous with responsible placement, and there is no consideration in the bill of responsible placement.  This bill seems intended to overpower any opposition by the public or local government against the irresponsible placement of these facilities in their jurisdictions.

With other bills listed below, there is a race to the bottom, to lower the standard of broadband service to the public from 100/100 Mbps download and upload speeds to 100/20 Mbps because wireless’ inferior capacity apparently cannot easily support even the mildly faster speeds.  Those bills are:

· HR3565 Spectrum Auction Reauthorization Act of 2023
· HR3216 / S130 Rural Internet Improvement Act of 2023
· HR3964 Rural Broadband Modernization Act

Symmetrical speeds of 100/100 Mbps to 10 Gbps and much higher are easily supported by wired broadband, such as fiber optics.[footnoteRef:17]  For example, Chattanooga, TN has the fastest internet offering in the world because of a fiber optics network wired to the premises of every home, business, school, etc. over a 600 square mile area.  [footnoteRef:18]  It has earned the accolade of “Gig City®.”[footnoteRef:19]     [17:  See, e.g., Chattanooga, TN, a model of fiber optics success that the rest of the U.S. can emulate.  ]  [18:  “Ten Years of Fiber Optic and Smart Grid Infrastructure in Hamilton County, Tennessee,” Bento J. Lobo, Ph.D., CFA First Tennessee Bank Distinguished Professor of Finance, The University of Tennessee at Chattanooga, August 31, 2020, https://www.researchgate.net/publication/352221978_Ten_Years_of_Fiber_Optic_and_Smart_Grid_Infrastructure_in_Hamilton_County_Tennessee.]  [19:  “How Blazing Internet Speeds Helped Chattanooga Shed its Smokestack Past,” Cnet.com, August 20, 2015, https://www.cnet.com/tech/services-and-software/how-blazing-internet-speeds-helped-chattanooga-shed-its-smokestack-past/.] 


The realized economic value of Chattanooga’s fiber optic infrastructure over a 10-year period from 2011 to March 2020[footnoteRef:20] exceeded $2.69 billion and created 9,516 jobs.[footnoteRef:21]  “Each county resident is estimated to have benefited by about $646 per year due to the incremental value generated by the fiber optic infrastructure.”[footnoteRef:22]  These successes were achieved because the city realized the economic advantages of fiber optics over wireless infrastructure and built its own broadband, referred to as municipal broadband.[footnoteRef:23]   [20:  Ten Years of Fiber Optic and Grind Infrastructure in Hamilton County, Tennessee, Bento Lobo, Univ of TN at Chattanooga, Aug. 2020, https://www.researchgate.net/publication/352221978_Ten_Years_of_Fiber_Optic_and_Smart_Grid_Infrastructure_in_Hamilton_County_Tennessee.]  [21:  Id.]  [22:  Id.]  [23:  “Chattanooga Mayor Pushes Back on 5G as Smart Cities Cure All”,  MeriTalk, February 13, 2019, https://www.meritalkslg.com/articles/chattanooga-mayor-pushes-back-on-5g-as-smart-cities-cure-all/.] 


It should be noted that Tom Wheeler, former FCC Chairman and former CEO of CTIA, the most influential wireless lobbying group in the country, has become disillusioned with wireless.  In his Congressional testimony in March, 2021 Congressional testimony that the U.S. preference should be for “futureproof” fiber with wireless only as a last resort, not a first resort.[footnoteRef:24]  He reasoned that despite approximately $40 billion of government subsidies “over the last decade,” those subsidies “have failed to deliver the goal of universal access to high-speed broadband … because it failed to insist on futureproof technology [fiber optics], … and focused more on the companies being subsidized than the technology being used or the people who were supposed to be served.”[footnoteRef:25]  Indeed, the NTIA adopted the same view and made the federal grants available for fiber infrastructure.  These bills are threatening to siphon away grant money to build an inferior infrastructure of wireless – perpetuating the digital divide – exactly what Wheeler has cautioned against.  By lowering the speed standard to an 100/20 Mbps, inferior wireless services can qualify for these grants.   [24:  Tom Wheeler’s Testimony to Congress, https://energycommerce.house.gov/sites/democrats.energycommerce.house.gov/files/documents/Witness%20Testimony_Wheeler_FC_2021.03.22.pdf.]  [25:  Id.] 


Wheeler’s statements point to the fact that wireless and fiber are not equivalent broadband infrastructure – wireless is a separate network that relies on fiber; it is not a primary broadband access method.[footnoteRef:26]  These bills would enshrine the inferior service of wireless with inferior speeds and inferior cybersecurity, by using grant money at the public’s expense. [26:  See, In re Inquiry Concerning Deployment of ATC to All Americans, FCC 20-50, ¶¶10-12, 35 FCC Rcd
8986, 8991 (Apr. 2020) (“Fourteenth Broadband Competition Report”) (“…fixed broadband generally
delivers faster speeds, permits higher consumption at a lower price, and has far higher data caps,…While
users may substitute between mobile and fixed broadband when accessing certain services and
applications, the record indicates that they are not yet functional substitutes for all uses and customer
groups. Based on the record before us, we again find that fixed broadband and mobile wireless broadband
services are not functional substitutes in all cases.”) (notes omitted).] 


HR 3565 Increases funding to reimburse communications providers for removing equipment produced by entities deemed to pose a national security risk (“rip and replace”).  It fails to limit replacement with, e.g., functionally equivalent equipment, power levels and number of units of equipment.  Also, “rip and replace” should not be used as a vehicle to otherwise bypass requirements under the National Environmental Policy Act (NEPA) or the National Historic Preservation Act (NHPA).


GROUPS IN OPPOSITION 

Opposition against these bills across the country has been mounting: 

· The National Trust led a coalition of seven environmental groups in a letter of June 23 opposing H.R. 4141 signed by the Center for Biological Diversity, Earthjustice, the Environmental Law and Policy Center, Green Latinos, the League of Conservation Voters, the Natural Resources Defense Council, and the Southern Environmental Law Center https://cdn.savingplaces.org/2023/07/21/08/05/58/616/Coalition%20letter%20opposing%20H.R.%204141%20-%20June%2022%202023.pdf

· US Conference of Mayors, https://legacy.usmayors.org/resolutions/91st_Conference/proposed-review-list-full-print-committeeindividual.asp?resid=a0F4N00000Sh7CsUAJ

· National League of Cities, https://www.nlc.org/article/2023/06/08/house-committee-advances-communications-infrastructure-preem ption-bill/

· National Association of Counties, https://www.naco.org/blog/house-committee-advances-local-authority-preemption-bill-broadband-deployment-projects; for access to video on HR3557 analysis, see https://www.naco.org/events/national-membership-call-local-preemptions-broadband-permitting-bills

· The National Association of Telecommunications Officers and Advisors’, see joint letter - https://www.natoa.org/news/joint-letter-on-breaking-barriers--streamlining-permitting-to-expedite-broadband-deployment-

· California for Safe Technology, https://cal4safetech.org/opposition-to-hr-3557

· Americans for Responsible Technology, https://www.americansforresponsibletech.org/stop3557

· Alliance for Community Media, https://wcm.memberclicks.net/assets/docs/Committees/Public_Policy/HR3557/ACM-Oppose-H.R.-3557.pdf

· Maryland Association of Counties, representing 24 Maryland counties, http://mdcounties.org/85/Staff. See article -– https://conduitstreet.mdcounties.org/2023/05/31/us-house-committee-advances-bill-to-gut-local-zoning-and-community-input-advance-corporate-interests/

· The Jersey Access Group, https://jagonline.org/opposition-to-hr-3557-the-american-broadband-deployment-act/

· The EMF Safety Network, http://emfsafetynetwork.org/hr-3557-it-must-be-defeated/

· Wire America, https://wireamerica.org/hr3557/ (see comparison between TCA and HR3557 well below the fold and below the bill text) and https://wireamerica.org/hr3557/opposition/

· Childrens Health Defense, https://childrenshealthdefense.org/community-forum/take-action-to-prevent-the-next-wireless-invasion/

· National Health Federation, https://national-health-federation.rallycongress.net/ctas/dont-let-telecom-ignore-local-rights?iframe=1

· Georgia Municipal Association, https://wireamerica.org/wp-content/uploads/2023/07/2023-0524-Georgia-Municipal-Association-Opposes-HR-3557-letter.pdf

· Lakewood (CO) Broadband Task Force, https://lakewoodinformer.com/2023/08/06/voice-of-the-people-lakewood-broadband-task-force/
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